






















EHHQ VXEVWDQWLDO VFRSH IRU FRQWUDFWLQJ DURXQG GLUHFWRUV¶ GXWLHV  /HJLVODWLRQ
LPSRVHGPDQGDWRU\UXOHVFRQFHUQLQJFRQIOLFWVRILQWHUHVWDQGUHOHDVHRIRIILFHU
OLDELOLW\ZKLFKVXEVWDQWLDOO\VXUYLYHWRWKLVGD\7KLVDUWLFOHRIIHUVHYLGHQFHRQ









$1 (03,5,&$/ ,19(67,*$7,21 2) 7+( 7(506 2)




DGYRFDF\ RI OHJDO UXOHV WKDW \LHOG WR SULYDWH RUGHULQJ 7KLV



























￿ RU FRJQLWLYH ELDVHV WR WKH VWDWXV TXR
￿ &RQWUDFWXDO
HTXLOLEULD PD\ EH FKDUDFWHULVHG E\ µORFNLQ¶ HIIHFWV ² WKDW LV












,Q $QJOR$XVWUDOLDQ ODZ ILGXFLDU\ GXW\ SURKLELWV D GLUHFWRU IURP
HQWHULQJ WUDQVDFWLRQV RU DFTXLULQJ SURSHUW\ WKDW ZRXOG FDXVH KLV
LQWHUHVWVWRFRQIOLFWZLWKWKRVHRIWKHFRUSRUDWLRQ
￿7KHGXW\LVVWULFWLQ
WKH VHQVH WKDW MXGJHV UHIXVH WR FRQVLGHU ZKHWKHU WKH WHUPV RI WKH
WUDQVDFWLRQDUHIDLURUEHQHILFLDOWRWKHFRUSRUDWLRQ7KHGLUHFWRUPD\
DYRLGWKHFRQVHTXHQFHVRIWKDWUXOHLQWZRZD\V7KHILUVWLVWRVHHN
H[ SRVW UDWLILFDWLRQ RI D SURSRVHG WUDQVDFWLRQ E\ D UHVROXWLRQ RI D
PDMRULW\ RI VWRFNKROGHUV
￿ 7KH VHFRQG LV WR YDU\ WKH UXOH LQ WKH
FRUSRUDWH FKDUWHU
























WKH VWULFW UXOH WKDW UHTXLUHG VWRFNKROGHU DSSURYDO IRU FRQIOLFWLQJ
WUDQVDFWLRQV,IDFKDUWHUGLGRSWRXWRIWKHFRQIOLFWUXOHLWFRXOGRQO\
GR VR RQ WHUPV WKDW WKHGLUHFWRU GLVFORVH KLV LQWHUHVW DQG LI WKH
FRUSRUDWLRQZDVOLVWHGDEVWDLQIURPYRWLQJ
% 7KH'XW\RI&DUH
(QJOLVKODZVXEMHFWVDGLUHFWRU WR OLDELOLW\ IRU IDLOXUH WR REVHUYH D
VWDQGDUGRIFDUH'LUHFWRUVDUHKHOGOLDEOHXQGHUDJURVVQHJOLJHQFH
WHVW ZKLFK DVNV ZKHWKHU WKH\ ³ZHUHFRJQLVDQW RI FLUFXPVWDQFHV RI
VXFKDFKDUDFWHUVRSODLQVRPDQLIHVWDQGVRVLPSOHRIDSSUHFLDWLRQ
WKDWQRPHQZLWKDQ\RUGLQDU\GHJUHHRISUXGHQFHDFWLQJRQWKHLU
RZQ EHKDOI ZRXOG KDYH HQWHUHG LQWR VXFK D WUDQVDFWLRQ DV WKH\
HQWHUHGLQWR´
￿￿7KHODZDOORZHGGLUHFWRUVWRGHOHJDWHUHVSRQVLELOLWLHV





ZDV LQ WKH QLQHWHHQWK DQG HDUO\ WZHQWLHWK FHQWXULHV LQYDULDEO\
HQIRUFHGRQD³PLVIHDVDQFHVXPPRQV´EURXJKWE\DOLTXLGDWRU7KDW
LV WKH OLTXLGDWRU VXHG WKH GLUHFWRUV IRU GDPDJHV ZLWK WKH DLP RI
LQFUHDVLQJWKHVL]HRIWKHLQVROYHQWFRUSRUDWLRQ¶VHVWDWHDYDLODEOHIRU
GLVWULEXWLRQ WR FUHGLWRUV $ GHULYDWLYH VXLW E\ VWRFNKROGHUV ZDV
SRVVLEOHVXEMHFWWRWKHUHVWULFWLYHVWDQGLQJUHTXLUHPHQWVRI(QJOLVK
ODZ



















QRW DSSO\ ZKHUH WKH OLDELOLW\ DULVHV IURP WKH GLUHFWRU¶V ³ ZLOIXO
GHIDXOW´
￿￿ RU ³GLVKRQHVW\´













RSSRUWXQLW\ WR H[DPLQH WKH FRQWUDFWV EHWZHHQ VWRFNKROGHUV DQG
PDQDJHUV HQWHUHG LQ WKHODLVVH]IDLUH SHULRG 7KLV H[DPLQDWLRQ KDV
WZRREMHFWV7KHILUVWLVWRVKHGOLJKWE\GHVFULSWLYHVXUYH\HYLGHQFH
RQ WKH IUHTXHQF\ RI FRQWUDFWLQJ DURXQG OHJDO UXOHV &RUSRUDWH ODZ
UXOHV UHGXFH WKH FRVWV RI WUDQVDFWLQJ IRU JRYHUQDQFH FRQVWUDLQWV
+RZHYHUOHJDOUXOHVGRQRWIXQFWLRQFRVWOHVVO\)RUH[DPSOHSDUWLHV
PD\ZLVKWROLPLWOLDELOLW\IRUQHJOLJHQFHZKHUHWKH\EHOLHYHWKDWWKHUH
LV D ULVN RI MXGLFLDO HUURU LQ DIILUPDWLYH ILQGLQJV RI QHJOLJHQFH
&RQVWUDLQLQJWKHVHVRUWVRIFRQWUDFWVE\PDQGDWRU\UXOHVPD\GHFUHDVH
ZHOIDUH /LNHZLVH WKH EHQHILWV WR VWRFNKROGHUV RI SUHFOXGLQJ
WUDQVDFWLRQVLQZKLFKGLUHFWRUVDUHLQWHUHVWHGEXWZKLFKRFFXUDWD
FRPSHWLWLYHPDUNHWSULFHDUHPLQLPDO7KHLQIOH[LELOLW\RIILGXFLDU\
GRFWULQH SLFNV XS FRQIOLFWV RI LQWHUHVWV LQ ZKLFK PRUDO KD]DUG




GXW\ RI OR\DOW\ , DQDO\VH WKH DGRSWLRQ RI GLVFORVXUH DQG YRWLQJ
DEVWHQWLRQUHTXLUHPHQWVSULRUWRWKHLULPSRVLWLRQRQOLVWHGFRPSDQLHV
LQ  ,Q UHODWLRQ WR WKH GXW\ RI FDUH ,DQDO\VH WKH UHOLDQFH RQ
LQGHPQLWLHVYHUVXVUHOHDVHVWKHGHJUHHRIVSHFLILFLW\RUJHQHUDOLW\LQ
UHODWLRQWRWKHVXEMHFWVRIOLDELOLW\IRUZKLFKWKHGLUHFWRUZDVUHOHDVHG
RU LQGHPQLILHG DQG WKH NLQGV RI OLPLWDWLRQV RQ UHOHDVHV DQG
LQGHPQLWLHVWKDWSDUWLHVRSWLQWR
0\VHFRQGREMHFWLVWRXVHWKHVHGDWDWRWHVWWKHRUHWLFDOFODLPVWKDW
FRQWUDFWWHUPV PD\EHVXERSWLPDOLQ FRQWHQWDQGLQ WKH GHJUHH RI






0DUFHO .DKDQ DQG 0LFKDHO .ODXVQHU






7KHWHUPLVDOPRVWFRVWOHVV WR GUDIW LWV RSHUDWLRQ DQG YDOLGLW\ DUH
PRUHFHUWDLQDQGLWLVEHWWHUNQRZQWRWKRVHZKRGHDOZLWKWKHILUP
DQG DQDO\VH LWV VHFXULWLHV 7KHVH EHQHILWV DUH FRQIHUUHG E\ HDUO\
DGRSWHUVRIWKHWHUPRQVXEVHTXHQWDGRSWHUV
1HWZRUN H[WHUQDOLWLHV LQKHUH LQ WKH XVH RI D WHUP WKDW LV
VLPXOWDQHRXVO\XVHGLQRWKHUFRQWUDFWV%\DQDORJ\WRSURGXFWVVXFK
DVRSHUDWLQJV\VWHPVWKHYDOXHRIDFRQWUDFWWHUPPD\GHSHQGRQWKH










DQDO\VLV DVVXPHV WKHH[RJHQHLW\ RI SUHIHUHQFHV ² WKH WHUPV WKDW
SDUWLHVSUHIHUWRFRQWUDFWRQDUHLQGHSHQGHQWRIWKHODZ¶VGHIDXOWUXOHV
$UJXLQJWKDWWKLVDVVXPSWLRQPD\EHIDOVH5XVVHOO.RURENLQSRVLWV
WKDW GHIDXOW UXOHV DIIHFW FRQWUDFWRU SUHIHUHQFHV LQ D ZD\ WKDW
HQFRXUDJHV WKH PDLQWHQDQFH RI WKH VWDWXV TXR UHSUHVHQWHG E\ WKH
GHIDXOWUXOH7KHGHDOFXWE\FRQWUDFWRUVPD\GLIIHUDFFRUGLQJWRWKH
GHIDXOW VWDUWLQJ SRLQW LQ D ZD\ WKDW FDQQRW EH H[SODLQHG E\ WKH
WUDQVDFWLRQ FRVWV RI QHJRWLDWLQJ DURXQG WKH GHIDXOW RU E\ VLJQDOLQJ
HIIHFWV .RURENLQ RIIHUV H[SHULPHQWDO HYLGHQFH FRQVLVWHQW ZLWK D
VWDWXV TXR ELDV EXW GRHV QRW RIIHU HPSLULFDO HYLGHQFH IURP DFWXDO
FRQWUDFWV
￿￿ $ VWDWXV TXR ELDV ZRXOG EH H[SHFWHG WR LQFUHDVH
VWDQGDUGLVDWLRQE\GLPLQLVKLQJWKHQXPEHURIFDVHVLQZKLFKSDUWLHV









VWDQGDUG WHUPV ,W LV KRZHYHU SRVVLEOH WR IRUPXODWH MRLQW WHVWV RI
WKHVHWKHRULHV7KHILUVWLVDWHVWRIWKHORFNLQFODLP,WHVWZKHWKHULW






³SURYH´ ORFNLQ VLQFH WKH RULJLQDO WHUP VLPSO\ PD\ QRW ZDUUDQW
GLVSODFHPHQW 7KXV WKH UHMHFWLRQ RI + ZRXOG EH VWURQJ HYLGHQFH
DJDLQVWWKHGLVFXVVHGWKHRULHVRIVWDQGDUGLVDWLRQ
,I ORFNLQ LV WKH VWURQJHU FODLP RI WKH WKHRULHV RIVWDQGDUGLVDWLRQ


















7KH WKHRULHV RI VWDQGDUGLVDWLRQ LQYLWH H[DPLQDWLRQ RI FKDUWHU
DPHQGPHQWV ,I WKH WKHRULHV RIVWDQGDUGLVDWLRQ GR QRW KROG D QXOO
K\SRWKHVLVZRXOGDVVHUWWKDWWKHOLNHOLKRRGRIWKHSDUWLHVFKDQJLQJ
FKDUWHUWHUPVLVLQGHSHQGHQWRIWKHWHUPXVHGSULRUWRWKHFKDQJH
&KDQJHV ZRXOG EH LQIOXHQFHG E\ VKLIWV LQ WKH FRUSRUDWLRQ¶V
FLUFXPVWDQFHVZKLFKDUHOLNHO\WREHGLVWULEXWHGUDQGRPO\DFURVVWKH
XVHUVDQGQRQXVHUVRIGLIIHUHQWWHUPV:HFDQDOVRWHVWDK\SRWKHVLV






DGRSWLQJ WKH SUH DQG SRVWVZLWFK WHUPV RU WR WKH FKDQJH LQ WKH
QXPEHURIDGRSWHUVEHWZHHQWKHWLPHRIDGRSWLRQDQGVZLWFK
%RWKWKHRULHVSRVLWDUHODWLRQVKLSEHWZHHQWHUPFKRLFHDQGDWHUP¶V












6RPH PDQGDWRU\ UXOHV LPSRVH D ³IORRU´ RQ FRQWUDFWV EXW QRW D
³FHLOLQJ´





ZLOO SUHVXPDEO\ FKRRVH WKH PLQLPXP SHUPLWWHG $ VLQJOHVLGHG
PDQGDWRU\ UXOH DOVR KDV DUJXDEO\ HYHQ PRUH ³VWDWXV TXR´ WKDQ DQ
HTXLYDOHQWGHIDXOWVRFRJQLWLYHDUJXPHQWVVKRXOGEHWKHVDPH7KLV
FDQEHWHVWHGE\H[DPLQLQJWKH6\GQH\6WRFN([FKDQJH¶VUHTXLUHPHQW




+ 7KH LPSRVLWLRQ RI VLQJOHVLGHG PDQGDWRU\ UXOHV RU RWKHU
FRQVWUDLQWVRQIUHHGRPRIFRQWUDFWDUHOLNHO\WRLQFUHDVHWKHLQFLGHQFH




7KH HPSLULFDO DQDO\VLV H[DPLQHV FKDUWHU SURYLVLRQV RI $XVWUDOLDQ
FRPSDQLHV ZKRVH VHFXULWLHV ZHUH SXEOLFO\ WUDGHG EHIRUH WKH








PDMRULW\ RI WKH VDPSOH ZDV LQFRUSRUDWHG LQWURGXFHG LWV OHJLVODWLRQ
ZLWK HIIHFW IURP  -XO\ 
￿￿ )RXU KXQGUHG DQG IRXUWHHQ












3URYLVLRQV YDU\LQJ WKH VWDQGDUG RI FDUH $V QRWHG DERYH FKDUWHU
SURYLVLRQV FDQ UHOLHYH GLUHFWRUV IURP OLDELOLW\ E\ LQGHPQLWLHV RU
UHOHDVHV%RWKDUHREVHUYHGLQWKLVVDPSOH7KHLQGHPQLW\SURYLVLRQV
VSHFLI\ WKH VXEMHFWV RI OLDELOLW\ DJDLQVW ZKLFK WKH GLUHFWRU LV
LQGHPQLILHG VRPH RI ZKLFK RYHUODS DQG PD\ DOVR SURYLGH IRU
TXDOLILFDWLRQVRQWKHDYDLODELOLW\RILQGHPQLW\0RVWFRPSDQLHVRSW
IRU D OLPLWHG LQGHPQLW\ ZKLFK GRHV QRW H[WHQG WR GDPDJHV IRU
QHJOLJHQFH DQG PD\ QRW DGG PXFK WR WKH GLUHFWRU¶V ³GHIDXOW´
LQGHPQLW\ ULJKWV















RWKHU GLUHFWRUV %\ UHOHDVLQJ VXFK YLFDULRXV OLDELOLW\ WKH SURYLVLRQ
UHGXFHVPXWXDOPRQLWRULQJLQFHQWLYHVRIWKHFKDUWHUVKDGD















SULQFLSDO TXDOLILFDWLRQV UHIHU WR ³ZLOIXO GHIDXOW´ RU ³GLVKRQHVW\´




7KHUH DUH GLVWLQFW SDWWHUQV LQ KRZ WKHVH SURYLVLRQV DUH JURXSHG
WRJHWKHU, ZLOOUHIHULQWKLVSDSHU WRVWDQGDUGWHUPVDQGVWDQGDUG
IRUPVZKHUHWKHODWWHULVDFRPPRQO\RFFXUULQJJURXSRIVWDQGDUG
WHUPV 7KHUH DUH WKUHH LGHQWLILDEOH VWDQGDUG IRUPV SOXV D UHVLGXDO
JURXSRIFKDUWHUVWKDWHLWKHUXVHFXVWRPLVHGWHUPVRUZKLFKPL[DQG
PDWFK VWDQGDUG WHUPV 7KH PRVW FRPPRQ VWDQGDUG IRUP XVHV IRXU
WHUPV7KHVHDUHLDOLPLWHGLQGHPQLW\FRVWVORVVHVDQGH[SHQVHV
LL D UHOHDVH RI OLDELOLW\ IRU DFWV RI RWKHU RIILFHUV EDQNHUV DQG
GHSRVLWDULHVLLLDUHOHDVHRIOLDELOLW\IRUORVVGDPDJHPLVIRUWXQH










EDQNHU GHIDXOW DQG HLWKHU QR LQGHPQLW\ RU WKH ³FRVWV ORVVHV DQG
H[SHQVHV´LQGHPQLW\RQO\7KLVLVWKHPLQLPDOLVWFKDUWHUWKDWLVFORVH
WRWKHODZ¶VGHIDXOWUXOHV7KHPHPEHUVRIWKHVHWKUHHVWDQGDUGIRUPV








UXOH +RZ PDQ\ FRPSDQLHV ZRXOG KDYH FRQWUDFWHG DURXQG WKH












IRUP SOXV WKH 27+(5 JURXS WDNLQJ LQWR DFFRXQW DQ\ VZLWFKHV
EHWZHHQ VWDQGDUG IRUPV RYHU WKH VDPSOH SHULRG ,W LV LQFRQVLVWHQW
ZLWK WKH H[LVWHQFH RI D ORFNLQ HIIHFW LQ WKLV VDPSOH )LJXUH 
GHPRQVWUDWHV WKDW 5/6+, KDV DQ DSSUR[LPDWHO\ 6VKDSHG FXUYH
ZKLFKRQO\VWDUWVLQ%\LWKDVPRUHWKDQWKUHHWLPHVWKH
PDUNHWVKDUHRIWKHRWKHUWZRVWDQGDUGIRUPVDQGRYHUPRUH
DGRSWLRQV WKDQ 27+(5 <HW WKH RWKHU VWDQGDUG IRUPV EHJDQWZR















\HDUV EHWZHHQ WKH \HDU RI DGRSWLRQ RI WKH FKDUWHU SURYLVLRQ DQG
'HFHPEHU7KHGLIIHUHQFHLVODUJHUIRU³HDUO\´DGRSWHUV7KH
YDULDEOHLVUHIHUUHGWRDV$5777RWHVW+IRUVWDQGDUGIRUPV,XVH






WKH PDQGDWRU\ UXOHV ZHUH LQWURGXFHG WKH 5/6+, QHWZRUN ZDV WKH
GRPLQDQW QHWZRUN ,Q GRLQJ VR LW WRRN RYHU IURP WKH 0,1 DQG
,1'(0+,QHWZRUNVZKLFKZHUHWKHFRPSHWLQJGRPLQDQWIRUPVRI
WKHSDVW3RVWKRFFRPSDULVRQVRIPHDQVXVLQJ7DPKDQH¶V7WHVW
ZKLFK GRHV QRW DVVXPH HTXDO YDULDQFHV UHYHDO D VLJQLILFDQW
GLIIHUHQFH S EHWZHHQ WKH DGRSWLRQ WLPHV IRU 5/6+, RQ RQH
















PRVW RI WKH OLDELOLW\ UHOHDVHV GLVSOD\ WKH RSSRVLWH WUHQGW K H
FRUSRUDWLRQVXVLQJWKHPDGRSWWKHLUFKDUWHUVODWHU WKDQWKRVHQRWGRLQJ
VR 7KXV D VWDQGDUG WHUP FDQ HPHUJH GHVSLWH WKH H[LVWHQFH RI












D VWDWLVWLFDOO\ VLJQLILFDQW GLIIHUHQFH S EHWZHHQ WKH DGRSWLRQ
WLPHVIRUWKHWZRVXEVWDQWLDOQHWZRUNV',6&927( DQG12',6&











RI LQWHUHVWV ZH ILQG WKDW WKH FRQWUDFWV GLVSODFHG ,1'(0+,
12',6&12927(DQG125(46DUHVXSSODQWHGE\RWKHUFRQWUDFW
WHUPVZKLFKVHHPEHWWHUDGDSWHGWRWKHUHGXFWLRQRIDJHQF\FRVWV
5/6+, DYRLGV WKH SUREOHPV ZLWK FRUSRUDWH LQVROYHQF\ WKDQ
,1'(0+, KDV ZKHUHDV ',6&927( FRQVWUDLQV PRUDO KD]DUG E\
UHTXLULQJDEVWHQWLRQDQGIDFLOLWDWLQJPXWXDO PRQLWRULQJWKURXJKWKH
GLVFORVXUHUHTXLUHPHQW






LQ SUHFHGHQWV PDQXDOV F WHUPV VHUYLQJ VLPLODU SXUSRVHV WR
VWDQGDUGLVHGWHUPVEXWZLWKVXEVWDQWLDOGLIIHUHQFHVLQH[SUHVVLRQDQG
GUDIWLQJ DQG G XQFRPPRQ FRPELQDWLRQV RI VWDQGDUG WHUPV WKDW
QRUPDOO\ DSSHDU RQO\ LQ D SDUWLFXODU FRQILJXUDWLRQ HJ WKH
LQGHPQLWLHVDJDLQVWDFWLRQVDQGGDPDJHV7KHYDULDEOHZKLFKFRXQWV
WKH QXPEHU RI WKHVH WHUPV , FDOO &867 7KH FRUUHODWLRQ EHWZHHQ
&867 DQG $577 LV  ZKLFK LV VLJQLILFDQW DWS
￿￿7 K H
VLJQLILFDQW SRVLWLYH FRUUHODWLRQ VXSSRUWV + DV LW LQGLFDWHV WKDW LV
FXVWRPLVDWLRQ GHFUHDVHV LQ ODWHU DGRSWHG FKDUWHUV
￿￿7 K H U H L V Q R
LQFRQVLVWHQF\ ZLWK WKH UHVXOWV RI + 6WDQGDUGL]DWLRQ FDQ LQFUHDVH
ZLWKRXWFRQVWUDLQLQJIXUWKHUDGDSWDWLRQHVSHFLDOO\LIWKHEXVLQHVVDQG
OHJDOHQYLURQPHQWUHPDLQVVWDEOH



























$573/ KDV OLWWOH H[SODQDWRU\ IRUFH 7KHYDULDEOHV SUR[\LQJ IRU
QHWZRUN DQG OHDUQLQJ H[WHUQDOLWLHV RIIHU D FRPSOH[ VWRU\ 7KH
PHDVXUHVIRU5/6+,DQG0,1VHHPWRHIIHFWQHWZRUNFKRLFHZKLFK







PD\ EH D FRQVHTXHQFH RI WKH SURSHUWLHV RI DGRSWLRQ RI WKHVH WZR
VWDQGDUGIRUPV,IRQHUHH[DPLQHV)LJXUHRQHVHHVDVXEVWDQWLDO
ULVH LQ PDUNHW VKDUH LQ 5/6+, LQ  DQG LQ  GHVSLWH ORZ

























VZLWFK RFFXUV 7KH LQGHSHQGHQW YDULDEOH 35(1(7) FRGHV WKH
VWDQGDUGIRUPLQZKLFKWKHFKDUWHULVORFDWHG
￿￿,UXQWKLVWHVWIRUWKH
ZKROH VDPSOH VR WKH LQGHSHQGHQW YDULDEOHV IRU ILUPV WKDW GLG QRW
VZLWFKDUHFRGHGDFFRUGLQJWRWKHRQO\VWDQGDUGIRUPWKH\HYHUXVH,
XVHWKHSUHVZLWFKVWDQGDUGIRUPIRURWKHUILUPV7KXVWKHUHJUHVVLRQ
FDOFXODWHV WKH SUREDELOLW\ RI FKDQJH JLYHQ D VWDQGDUG IRUP XVDJH
7KXV
1(7&+ &2167$1735(1(7)
7KH UHVXOWV LQ 7DEOH  LQGLFDWH WKDW + LV IDOVHQ H W Z R U N
PHPEHUVKLS GRHV LQIOXHQFH VZLWFKLQJ 7KH SRVLWLYH FRHIILFLHQW IRU
35(1(7) LQGLFDWHV D ZHDNO\ VLJQLILFDQW UHODWLRQ EHWZHHQ
PHPEHUVKLS RI 5/6+, DQG VWD\LQJ ZLWK WKDW QHWZRUN DQG WKH
QHJDWLYH FRHIILFLHQW IRU 35(1(7) LQGLFDWHV D ZHDNO\ VLJQLILFDQW
UHODWLRQEHWZHHQPHPEHUVKLSRI0,1DQGVZLWFKLQJ
:KHQ WKH GHWDLOV RI WKH DPHQGHG FKDUWHUV DUH VWXGLHG WKH DERYH
DQDO\VLVFRPHVLQWRVKDUSHUSHUVSHFWLYH2IWKHWZR5/6+,27+(5
VZLWFKHV RQH FKDUWHU GHOHWHV WKH OLDELOLW\ UHOHDVHV DVVRFLDWHG ZLWK
EDQNHUVDQGUHFHLSWRISURSHUW\DQGWKHGLVKRQHVW\TXDOLILFDWLRQWR
OLDELOLW\UHOHDVHV7KHRWKHUFKDUWHUFKDQJHVRQO\LQWZRUHVSHFWV²LW







7KH ILYH FKDUWHUV WKDW DPHQG ZLWKLQ WKH 27+(5 QHWZRUN DGG
VWDQGDUGL]HGSURYLVLRQVIDPLOLDUIURP5/6+,RU,1'(0+,DOWKRXJK
WKHLURYHUDOOFRQILJXUDWLRQH[FOXGHVWKHPIURPPHPEHUVKLSRIHLWKHU
QHWZRUN 7KH FKDQJHV ZHUH WKHVH DGGLQJ YRWLQJ DEVWHQWLRQ
UHTXLUHPHQWVWRFRQIOLFWSURYLVLRQVWZRFKDUWHUVDGGLQJORZOHYHO
LQGHPQLWLHV DJDLQVW FRVWV ORVVHV RU H[SHQVHV WKUHH FKDUWHUV DQG
FKDQJHVLQKLJKOHYHOLQGHPQLWLHVDJDLQVWDFWLRQVDQGGDPDJHVRQH
DGGLWLRQ RQH GHOHWLRQ 7ZR ILUPV DOVR PDGH DPHQGPHQWV WR WKH
UHOHDVHRIOLDELOLW\LQUHODWLRQWRRWKHURIILFHUVWREULQJWKHWHUPXSWR
WKH VWDQGDUGLVHG WHUP DGGUHVVHG WR ³DFWV UHFHLSWV QHJOHFWV DQG
GHIDXOWV´6RKHUHWRRFKDQJHVWHQGWRLQFUHDVHVWDQGDUGLVDWLRQ,Q
DOORIWKHVHFKDQJHVZLWKLQWKH27+(5QHWZRUNQRFKDUWHUDGGHGD
JHQXLQHO\ FXVWRPLVHG WHUP VR WKH IRUPDO VXSSRUW IRU + LV
VWUHQJWKHQHGRQH[DPLQLQJLQGLYLGXDOFDVHV
'RHVWKHGHJUHHRIFXVWRPLVDWLRQFKDQJHDIWHUDFKDUWHUDPHQGPHQW",
XVH D SDLUHGVDPSOHV WWHVW WR WHVW WKH K\SRWKHVLV WKDW WKHUH LV QR
GLIIHUHQFH EHWZHHQ WKH QXPEHU RIFXVWRPLVHG WHUPV LQ WKH HDUOLHU














GLIIHUHQFH LV QRW KRZHYHU VWDWLVWLFDOO\ VLJQLILFDQW 7KLV LV D

















FKDUWHU ZKHQ DQ DPHQGPHQW RFFXUV $57&+  ZKLOH WKH RWKHU
XVHVDGXPP\YDULDEOH1(7&+IRUVWDQGDUGIRUPVZLWFKHVZKHQD
VZLWFKRFFXUV1(7&+ 7KHLQGHSHQGHQWYDULDEOHVDUH$577
WKH VHOHFWHG VWDQGDUG IRUP RU WKH SUHVZLWFK VWDQGDUG IRUP IRU
VZLWFKHUVDQGWKHFKDUWHU¶VVFRUHIRUFXVWRPL]DWLRQWKHVFRUHSULRU
WR DPHQGPHQW IRUDPHQGHUV DQG VZLWFKHUV 7KH ODWWHU YDULDEOH LV
LQFOXGHG RQ WKH EDVLV RI WKH LQWXLWLRQ WKDW ILUPV ZLWK FXVWRPL]HG
FKDUWHUV PD\ LQ DQ HQYLURQPHQW ZKLFK LV LQFUHDVLQJ LQ LWV
VWDQGDUGL]DWLRQIHHOVRPHSUHVVXUHWRDPHQG7RWHVW+,HVWLPDWH
IRUWKHILUPVWKDWDPHQGWKHLUFKDUWHUVWKHVHFRQGRIWKHWZR+
UHJUHVVLRQV PRGHOLQJ 1(7&+ DQG DGG D IXUWKHU YDULDEOH
&+31(7067KLVPHDVXUHVWKHFKDQJHLQWKHPDUNHWVKDUHRIWKH



















(IIHFWV RI 3UHFHGHQWV + DVVHUWV WKDW WKH XVH RI D SDUWLFXODU
IRUPXODWLRQRIDFRQWUDFWWHUPVKRXOGLQFUHDVHLILWUHFHLYHVMXGLFLDO
LPSULPDWXU,QRWHGWKDWWKHNH\SUHFHGHQWLVWKH%UD]LOLDQ5XEEHU
FDVH LQ  ZKLFK DXWKRUL]HG D WHUP LGHQWLFDO WR WKH 5/6+,
ERLOHUSODWH7ZRJRRGQHVVRIILWWHVWVPD\VKHGOLJKWRQWKLV7DEOH





3DOPHU LQ  $ FKLVTXDUH WHVW SDUWLWLRQLQJ RQ WKH \HDU RI WKH
HLJKWK HGLWLRQ¶V DSSHDUDQFH UHMHFWV WKH QXOO K\SRWKHVLV RI QR
DVVRFLDWLRQ7KHF
￿VWDWLVWLF LV PDUJLQDOO\KLJKHU )XUWKHU
WKHUHDUHQRREVHUYDWLRQVRIWKHGLVKRQHVW\TXDOLILFDWLRQRU5/6+,
PHPEHUVKLSEHIRUHWKHDSSHDUDQFHRIWKHHLJKWKHGLWLRQ
7R UHLQIRUFH WKLV FRQFOXVLRQ FRQVLGHU DOVR WKDW WKH RWKHU PDMRU
SUHFHGHQWGHFLGHGDURXQGWKLVWLPH ZDVWKH0W2[LGH0LQHV FDVH
ZKLFK XVHG D UHOHDVH QRW XQOLNH 5/6+, EXW TXDOLILHG E\ZLOIXO
GHIDXOWQRWGLVKRQHVW\7KHSURYLVLRQZDVXSKHOG,QSULQFLSOHWKLVLV
PXFK PRUH LPSRUWDQW WKDQ%UD]LOLDQ 5XEEHU LQ $XVWUDOLD VLQFH LW
HPDQDWHVIURPWKHKLJKHVWFRXUWLQWKHODQGUDWKHUWKDQDILUVWLQVWDQFH
MXGJPHQWRIDIRUHLJQFRXUW$FKLVTXDUHWHVWUHYHDOVWKDW0W2[LGH














ZKLFK WKH 3DOPHU SUHFHGHQW EHJDQ WR EH SHUFHLYHG DV D UHIHUHQFH
WUDQVDFWLRQ2ULWFRXOGGHPRQVWUDWHDQLQFUHDVHGOHDUQLQJH[WHUQDOLW\
IURPDULVLQJQXPEHURIDGRSWLRQV
)LUPV ZKLFK DPHQG WKHLU FKDUWHUV DUH OLNHO\ WR DGRSW 3DOPHU
ERLOHUSODWH 7KH\ LQFUHDVH WKHLU 3DOPHU VFRSH E\ D PHDQ RI 




WKH IDFW WKDW HLJKW RI WKH WHQ QRQVZLWFKLQJDPHQGHUV EHORQJHG WR
5/6+,DQG27+(5LQZKLFK3DOPHUVFRUHVDUHKLJK




















PD\ SUR[\ IRU GLIIHUHQFHV LQ DVVHWV , FRGHG LQGXVWULHV LQWR HLJKW
JURXSVWKHQXPEHULVLQGLFDWHGLQEUDFNHWV² LPDQXIDFWXULQJDQG
HQJLQHHULQJ  LL ILQDQFH DQG LQVXUDQFH  LLL PHGLD DQG
SXEOLVKLQJLYPLQLQJDQGPHWDOVYPHUFKDQWVYL
IRRG DQG GULQN  YLL SURSHUW\  DQG YLLL RWKHU 






FRPSDQLHV ([DPLQLQJ WKHVH UHVXOWV PRUH FORVHO\ , PRGHOHG WKH
VHOHFWLRQ RI 5/6+, DQG ,1'(0+, LQORJLW UHJUHVVLRQV XVLQJ DV
LQGHSHQGHQW YDULDEOHV $577 DQG GXPP\ YDULDEOHV IRU
PDQXIDFWXULQJDQGILQDQFH7KHUHVXOWVQRWUHSRUWHGIRUWKHLQGXVWU\
GXPP\ YDULDEOHV DUH QRW VWDWLVWLFDOO\ VLJQLILFDQW DW FRQYHQWLRQDO
OHYHOV














YDULDEOH DQG $577 DQG D GXPP\ YDULDEOH IRU ILQDQFHLQVXUDQFH
























PRUH RXWVLGH GLUHFWRUV 2XWVLGH GLUHFWRUV PD\ EH PRUH OLNHO\ WKDQ
LQWHUQDOGLUHFWRUVWRGHPDQGUHOHDVHVRIOLDELOLW\DVDQHFHVVDU\SDUWRI
WKHLUFRPSHQVDWLRQIRUVHUYLQJRQWKHERDUG 7KHLQFHQWLYHHIIHFWVRI





GLUHFWRUV , UDQ WHVWV RQ WKHVH PLQLPXP DQG PD[LPXP QXPEHUV
￿￿
8QLYDULDWHDQGPXOWLYDULDWHWHVWVFRQGXFWHGZLWKUHVSHFWWRWKHFKRLFH
RI VWDQGDUG IRUP YDU\LQJ WKH GXW\ RI FDUH GR QRW GHPRQVWUDWH
VLJQLILFDQWUHODWLRQVWRERDUGVL]HQRWUHSRUWHG7KHVDPHLV DOVR
VXEVWDQWLDOO\WUXHRIWHUPVLQFOXGHGLQSURYLVLRQVYDU\LQJWKHFRQIOLFW
UXOH7KH RQO\ DVSHFWV RI FKDUWHUV ZKLFK ERDUG VL]H LQIOXHQFHV DUH
VRPH RI WKH VWDQGDUG WHUPV , XVH DORJLW UHJUHVVLRQ WR PRGHO WKH
GHFLVLRQWRXVHRUWRQRWXVHSDUWLFXODUVWDQGDUGWHUPVLQZKLFKWKH







VL]H KDV OHVV H[SODQDWRU\ SRZHU LQ HYHU\ WHVW 7KH FRHIILFLHQW IRU




ERDUGV ,I WKHUHLV DQ LQYHUVH UHODWLRQ EHWZHHQ ERDUG VL]H DQG WKH
ULVNLQHVVRIDVVHWVWKLVFRUUHODWLRQZRXOGEHORJLFDO7KHDGYDQWDJHRI









PDMRULWDULDQ VLQFH LQ H[FHVV RI  RI FKDUWHUV H[FOXGHG WKHP
6HFRQG WKH UXOHV FRQWUDFWLQJ DURXQG WKH VWDQGDUG RI FDUH GR QRW
DSSHDUWREHV\VWHPDWLFDOO\XQIDLUWRVWRFNKROGHUV2QWKHFRQWUDU\
WKH\ DUH VSHFLILFDOO\ GLUHFWHG WR WKH DUHDV ZKHUH WKH LPSRVLWLRQ RI
OLDELOLW\VHHPVOHDVWHIILFLHQWVXFKDVOLDELOLW\IRUEXVLQHVVMXGJPHQWV
DQG WKH GHIDXOWV RI RWKHU DJHQWV 7KH LQFLGHQFH RI H[SDQVLYH
LQGHPQLWLHVLQDODUJHQXPEHURIFRPSDQLHVLVPRUHSX]]OLQJ JLYHQ
P\FRPPHQWVDERYHWKDWVXFKSURYLVLRQVVHHPXQVXLWHGWRWKHFRQWH[W
LQZKLFKQHJOLJHQFHOLDELOLW\ LV HQIRUFHG +RZHYHU PDQ\ RI WKHVH
FRQWUDFWV DOVR RSW LQWR D OLDELOLW\ UHOHDVH RI ORVV GDPDJH DQG
PLVIRUWXQHZKLFKVHHPVWRDGGUHVVVRPHRIWKHSUREOHPVOHIWZKHUH
DQ LQGHPQLW\ LV LQYRNHG XQGHU LQVROYHQF\ FRQGLWLRQV 7KH
TXDOLILFDWLRQ RI UHOHDVHV DQG LQGHPQLWLHV SURYLGHV GLVFUHWLRQ ZKLFK
DOORZV FRXUWV WR UHVSRQG WR PRUDO KD]DUG SUREOHPV H[ SRVW 7KLV
LPSOLHVWKDWPDQGDWRU\UXOHVWKDWOLPLWWKHHQWLWOHPHQWWRFRQWUDFWLQWR
OLDELOLW\ UHOHDVHV DQG LQGHPQLWLHV DUH ZHOIDUHGHFUHDVLQJ 7KH\
SUHFOXGHSDUWLHVIURPFRQWUDFWLQJIRUUXOHVWKDWDSSHDUWREHRIYDOXH
LQPRVWFRUSRUDWLRQV




1RQHWKHOHVV WKH LQGXVWU\ HYLGHQFH VXJJHVWV WKDW WKHUH PD\ EH
GHIHQVLEOH UHDVRQV WR DEURJDWH D GLVFORVXUH UHTXLUHPHQW LQ DW OHDVW
VRPH FRUSRUDWLRQV 7KH DEVWHQWLRQ UHTXLUHPHQW ZRXOG EH PRUH
XVHIXOO\ PDQGDWHG WKDQ WKH GLVFORVXUH UHTXLUHPHQW JLYHQ LWV PRUH
IUHTXHQWDGRSWLRQ
)RXUWKWKHWHVWVRIWKHWKHRULHVRIVWDQGDUGLVDWLRQUHYHDODPL[HGVHW





QRW VXSSRUW.RURENLQ¶V FODLP WKDW GHIDXOWV FRQVWUDLQ RSWLQJ RXW RU
.DKDQDQG.ODXVQHU¶VFODLPWKDWWHUPVZLWKDVXEVWDQWLDOFRQVWLWXHQF\
RIDGRSWHUVFDQEHFRPHORFNHGLQ7KHVHODWWHUFODLPVDUHWKHPRVW




$OWKRXJK WKH UHVXOWV LQ WKLV SDSHU GR QRW VXSSRUW WKH FDVH IRU
PDQGDWRU\UXOHVLQFRUSRUDWHODZWKH\GRQRWSXUSRUWWRPHDVXUHWKH
ZHOIDUH HIIHFWV RI WKH OHJLVODWLRQ DV PDQLIHVWHG LQ VWRFN SULFH
UHDFWLRQV7KDWILQGLQJLVLQRQHVHQVHWKHFUXFLDORQH\HWLWPD\QRW
KDYH EHHQ YHU\ ODUJH ,W VKRXOG KDYH EHHQ QLO IRU 66( OLVWHG




QHJOLJHQFH DJDLQVW KRQHVW GLUHFWRUV DW WKDW WLPH 1RQHWKHOHVV WKLV
UHPDLQVDQLPSRUWDQWK\SRWKHVLVWRWHVWLQWKHIXWXUH7KHVWRFNSULFH
UHDFWLRQDFFRPSDQ\LQJVZLWFKHVEHWZHHQVWDQGDUGWHUPVLVDOVRDQ
LPSRUWDQW REMHFW RI VWXG\ 7KH ZRUOG KDV QRW VWRRG VWLOO VLQFH WKH
V,WLVXQOLNHO\WKRXJKWKDWWKHFDVHIRUFRQWUDFWKDVZHDNHQHG








)UDQN + (DVWHUEURRN 	 'DQLHO 5 )LVFKHO 7KH (FRQRPLF
6WUXFWXUHRI&RUSRUDWH/DZ
￿ ³>$@ IDLU JHQHUDOL]DWLRQ LV WKDW WKH >FRUSRUDWH@ ODZ RI *UHDW




￿ 6HH 0LFKDHO - :KLQFRS 2I )DXOW DQG 'HIDXOW
&RQWUDFWDULDQLVP DV D 7KHRU\ RI $QJOR$XVWUDOLDQ &RUSRUDWH
/DZ0HOE8/5HY
￿ ,W ZRXOG EH LGHDO WR SURYLGH FDSLWDO PDUNHW HYLG HQFH RQ WKH
HIIHFWVRIWKHOHJLVODWLRQ,KDYHQRWGRQHWKLV7KHOHJLVODWLRQ
LQWURGXFHG RWKHU FKDQJHV PDNLQJ LW GLIILFXOW WR LGHQWLI\ WKH





0DUFHO .DKDQ 	 0LFKDHO .ODXVQHU 6WDQGDUGL]DWLRQ DQG
,QQRYDWLRQ LQ &RUSRUDWH &RQWUDFWLQJ 2U µ7KH (FRQRPLFV RI





1HJRWLDWLRQ 7KH 3V\FKRORJLFDO 3RZHU RI 'HIDXOW 5XOHV DQG





















￿￿ &RPSDQLHV $FW  4OG &RPSDQLHV $FW  6$


















￿￿ 6HH DOVR &KDUOHV - *RHW] 	 5REHUW ( 6FRWW 7KH /LPLWV RI
([SDQGHG &KRLFH $Q $QDO\VLV RI WKH ,QWHUDFWLRQV %HWZHHQ
([SUHVV DQG ,PSOLHG &RQWUDFW 7HUPV  &DO / 5HY 

￿￿ 6HH .ODXVQHU 1HWZRUNV VXSUD QRWH  .DKDQ 	 .ODXVQHU
6WDQGDUGL]DWLRQ VXSUD QRWH  0DUFHO .DKDQ 	 0LFKDHO
.ODXVQHU 3DWK 'HSHQGHQFH LQ &RUSRUDWH &RQWUDFWLQJ







RI (DVWHUEURRN DQG)LVFKHO  8 &KL/ 5HY  










￿￿ 7KH OLPLWHG LQGHPQLW\ PD\ JR QR IXUWKHU WKDQ D GLUHFWRUV¶
FRPPRQODZULJKWWRLQGHPQLW\$OIUHG)7RSKDP$OIUHG5






WKH LQGHPQLW\ IRU ³ZLOIXO GHIDXOW´ 2I WKH UHPDLQLQJ 












LQIRUPDWLRQ DV\PPHWULHV ZKLFK FRQVWUDLQ FXVWRPLVDWLRQ
$OWHUQDWLYHO\H[LVWLQJFRQWUDFWXDOFRPPLWPHQWVPD\OLPLWWKH
FDSDFLW\RIROGHUILUPVWRFXVWRPLVH1LFKRODV$UJ\UHV	-XOLD
3RUWHU /LHEHVNLQG &RQWUDFWXDO &RPPLWPHQWV %DUJDLQLQJ










￿￿ 7KH XVH RI 6SHDUPDQ¶V UKR D QRQSDUDPHWULF FRUUHODWLRQ
FRHIILFLHQWSURGXFHGVXEVWDQWLDOO\VLPLODUUHVXOWV
￿￿ , GR QRW UHSRUW WKH HFRQRPHWULF PRGHOLQJ RI &867 LQ DQ
RUGLQDU\ OHDVW VTXDUHV UHJUHVVLRQ LQ ZKLFK WKH GHSHQGHQW
YDULDEOHV LQFOXGH $577 WKH VWDQGDUG IRUP VHOHFWHG DQG
YDULDEOHVPHDVXULQJWKHPDUNHWVKDUHRIHDFKVWDQGDUGIRUPDQG
WKH DYHUDJH QXPEHU RI DGRSWLRQV LQ WKH ODVW WZR \HDUV +





￿￿ 7KH DOWHUQDWLYH LV WR XVHD PXOWLQRPLDOORJLW UHJUHVVLRQ 0\





5/6+,  ,1'(0+,  0,1 DQG  27+(5 &RQWUDVW

















￿￿ %RDUG VL]H LV QRW FRQVWDQW ZLWK UHVSHFW WR WLPH ,Q IDFW WKH
PD[LPXP QXPEHU RI GLUHFWRUV LV 8VKDSHG 7KH TXDGUDWLF
IXQFWLRQILWWHGWRWKHGDWDLVVLJQLILFDQWDW S
￿￿ 7DEOHGRHVQRWUHSRUWWKHUHVXOWVIRUPRGHOOLQJWKLVODVWWHUP
DVWKH\DUHH[WUHPHO\FORVHWRWKHUHVXOWVIRUPRGHOOLQJUHOHDVHV
IRUHUURUVRIMXGJPHQW